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Scotland Office Consultation 

Reforming the law on Scottish unincorporated associations and criminal liability of 

Scottish partnerships 

Submission from Scottish Sports Association 

The Scottish Sports Association (SSA) thanks the Scotland Office for the opportunity to contribute to 

this consultation. 

 

The SSA is the independent and collective voice for sports governing bodies in Scotland. We 

represent their interests and currently have 52 full members and 21 associate members.  The 

governing bodies of sport are responsible for the governance, development and delivery of their 

individual sports and provide a formal structure for the over 900,000 individuals in Scotland who are 

members of one of Scotland’s 13,000 sports clubs. Many of these organisations are run on a not-for-

profit basis and are managed by volunteers. They provide coaching, competition and youth 

participation development opportunities for their local communities and most of the 150,000 people 

who volunteer in sport do so within the club structure.   

 

The SSA has compiled this response following consultation with our member Scottish Governing 

Bodies (SGBs). 

 

The SS welcomes the approach from the Commission, and its ultimate policy goal, to encourage 

voluntary action in Scotland and make volunteers more confident that their efforts are valued and 

less exposed to personal risk. This support hinges on the proposals introducing a ‘light touch’ 

scheme with minimal bureaucracy and resource implications for organisations. We would not 

support any registration requirements as this would disadvantage small organisations which are the 

principle target of these proposals. Promotion and awareness-raising for the scheme will be vital to 

realise the greatest benefit possible and to reach as many organisations as possible. 

 

As requested, the details required for the organisation compiling this response are: Kim Atkinson, 

Policy Director for the Scottish Sports Association, Caledonia House, South Gyle, Edinburgh, EH12 

9DQ. I would be grateful if the receipt of this response could be acknowledged please either to this 

postal address or by email to: kim@info-ssa.org.uk Should you have any queries or if we can be of 

further assistance, please do not hesitate to contact me. 
 

Yours sincerely 

 

Kim Atkinson 

Policy Director 
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Question 1 

Do you support the general approach of the Commission’s proposals - 

attribution of separate legal personality to qualifying unincorporated associations, 

Yes; the SSA welcomes the approach from the Commission and its ultimate policy goal, to encourage 

voluntary action in Scotland and make volunteers more confident that their efforts are valued and 

less exposed to personal risk. Our support for this approach hinges on the minimum of bureaucracy 

as well as a simple and clear piece of legislation that does not require specialist knowledge for 

groups to work with. 

 

That separate legal personality should not be dependent on any registration requirement, 

Yes; accordance of legal personality must not be dependent on any registration requirement. The 

financial and bureaucratic ramifications associated with a register could be hugely 

counterproductive and discourage large numbers of the smaller groups and clubs who are the target 

of this initiative. Legislation must not lead to further regulation, bureaucracy, and burdensome 

resource implications (both financial and human) for the sporting and voluntary sectors. 

 

That unincorporated associations should be able to opt out of becoming a SALP, 

Assuming there is no registration requirement, we can see no reason why an unincorporated 

association would wish to opt out. However, if they do wish to opt out we believe that option should 

be available.  

 

That SALPs will have limited liability although “culpable” office bearers and members will continue to 

incur personal liability for their wrongful actings? 

Yes; limited liability for SALPs is vital to ensure volunteers are more confident about their exposure 

to personal risk from their involvement with organisations.  However we are aware that office 

bearers still have legal responsibilities and as such ‘culpable’ office bearers should continue to incur 

personal liability for their actions in the same way as for other forms of legal body.  

 

Question 2 

What is your view on the risk of the availability of SALPs creating an incentive to avoid 

incorporation? Is there a case for limiting SALPs by size? If so, what would the threshold be? 

We would not support any disincentive measures to ensure large organisations remain incorporated. 

We do not believe there is a need for measures as there are additional benefits beyond limited 

liability associated with other forms of incorporation which will ensure larger organisations continue 
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to be incorporated. There should be no limit on the size of organisation that could become a SALP 

nor any additional restrictions or requirements for SALPs above a certain size. 

 

Is there any case for requiring SALPs of a certain size to register – if so, which register would be 

appropriate or would a new register be needed, what would the criteria for  registration be, and 

what would be the sanction for not registering? 

We would not support any registration requirements as this would increase bureaucracy and 

administration for organisations. Fragmenting the sector will overly complicate the system and 

cause uncertainty for those clubs/groups who may move in and out of the threshold for registration 

because of changes in staff, income or other criteria used to determine “size.” 

 

Question 3 

Should there be any sanction, criminal or otherwise, where an association wrongly holds itself out as 

a SALP? If yes, what penalty would be appropriate? 

We do not see the need for sanctions in this area. As a SALP is an automatic application of legal 

status and there is no requirement to disclose that status, we would expect that the burden of 

responsibility lies with any third party dealing with a SALP to ascertain their legal status.  

The most likely cause for an organisation wrongly presenting itself as a SALP would be through error 

and we would not expect sanctions to be applied for any misinterpretation. The legislation is 

intended to reduce perceived and actual risk to volunteers of organisations and we do not see the 

need to introduce an additional risk through this measure. 

 

Question 4 

Should current office-bearers/management have a right of relief against those in post at the time of 

a breach of clause 4 duty? Or should this be left to the constitution? 

Yes; current office bearers should have a right of relief. Concurrent liability should fall on those office 

bearers who were in post at the time of the breach of clause 4 duty.  

 

Question 5 

Should the Bill include provision that will avoid multiple or vexatious requests for a SALP’s 

documentation? Should a reasonable interval between requests be specified? 

It is our view that the legislation should make provision for organisations to have their 

documentation publically available – either electronically on a website or a hard copy at a public 

place (local library etc). This would place the onus on the party wishing to access the documentation 
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and negate the need for a reasonable interval. However, we recognise that not all organisations will 

have the means or would wish to do this. To accommodate them we would support the introduction 

of a ‘reasonable interval’ to be specified in legislation. This would reduce the administrative burden 

and prevent multiple requests.   

Under clause 4 of the draft Bill, it is important that only names of office bearers are required, not 

their addresses also. However, even the declaration of names is a concern for some of our members 

in relation to their specific activities, whereby full addresses could be obtained for individuals, eg 

through the voters’ role. For example, it is a possibility that members and office bearers of shooting 

clubs may store firearms at their home addresses and/or have access to the club’s firearms. The 

provision of this personal information, therefore, provides the potential for burglary/robbery with 

intent, which is an additional, considerable, risk. This option may also provide protection for other 

activities which, whilst legitimate, may be controversial, eg in relation to political or religious 

reasons. Therefore, it is proposed that, to minimise risk for such organisations, a SALP should not 

specifically be obliged to make information on office bearers available to anyone, unless that person 

can prove ‘good reason’ to require such information. Where such ‘good reason’ exists, there should 

be no objection from the SALP to disclose this information. 

Such ‘good reasons’ would clearly include: obligations under other legislation, a request from a 

company which the SALP wishes to enter into partnership/a contract with to clarify the status of the 

SALP and the raising of legal proceedings against a SALP. The SALP should be entitled to exercise 

judgement as to whether or not the submission is requested as a ‘good reason’ to receive 

information on the organisation’s office bearers. If, in the organisation’s opinion, it is not a ‘good 

reason’, or where providing the office bearer’s names may result in increased risk to the individuals 

concerned, the organisation should be entitled to refuse to provide the information. 

 

Question 6 

Is it necessary or desirable to restrict the automatic reversion of rights and liabilities upon losing 

SALP status without dissolving, so as to prevent inadvertent loss of assets or a breach of contractual 

terms or statutory licences? If so, on what basis should that be done? 

On balance we do not see that this is necessary. However, preventing the inadvertent loss of assets 

or a breach of contractual terms and statutory licenses is a priority for organisations, regardless of 

their status in relation to the draft Bill and subsequent Act. Promotion and accurate guidance for 

organisations on the measures required to maintain SALP status should also be a priority. The 

criteria outlined for SALP status in the draft legislation should be simple enough to ensure office 

bearers are aware of the requirements.  If a SALP has signed contracts, transferred assets and 

acquired licences under the name of the SALP, rather than as office bearers, we would expect them 

to have sufficient awareness of SALP legislation to ensure that status is not inadvertently lost.  

  

It is necessary to provide that a planned loss of SALP status cannot be proceeded with unless efforts 

have been made to transfer assets and liabilities to the office-bearers, etc. or the membership have 

been made of the consequences of not doing so? 
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Yes; we would support measures that require for a planned loss of SALP status to be preceded by 

action to transfer assets and liabilities to the office bearers or members as appropriate. It is 

important that this provides for members of organisations to be informed as to the proposed 

planned loss of SALP status, of any personal consequences for the members as a result of this, and 

for the members of the organisation to be able to vote/comment upon this, as set out in the 

provisions of their constitution. 

 

Question 7 

Should provision be made in the proposed Bill to enable the prosecution of dissolved SALPs? 

No; SALPS should be treated in the same way as dissolved unincorporated associations. We support 

the view that, as culpable office bearers will still be subject to prosecution, it is unnecessary to have 

the SALP itself separately prosecuted.  

 

If yes, against whom should fines resulting from the prosecution be enforceable? 

Introducing provisions where office bearers or members can be fined for carrying out their roles 

(unless personally culpable) would seem to run contrary to the ultimate aim of the legislation – 

reducing personal liability and encouraging voluntary action. We would not support any provision 

which ran contrary to this principle. 

 

Are there any alternatives, such as making an application to court to enable a prosecution to 

proceed? 

Introducing provisions where office bearers or members can be fined for carrying out their roles 

(unless personally culpable) would seem to run contrary to the ultimate aim of the legislation – 

reducing personal liability and encouraging voluntary action. We would not support any provision 

which ran contrary to this principle. 

 

Question 8 

Do you consider that it should be possible to prosecute unincorporated associations which have lost 

SALP status for common law crimes committed by it when it was a SALP? 

Yes; provided that the unincorporated association is treated as if it had SALP status with limited 

liability for office bearers.  

 

If so, do you consider that any fines arising out of that prosecution should be enforceable against 

office bearers, managers or members, and what should the extent of their liability be? 
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No; introducing provisions where office bearers or members can be fined for carrying out their roles 

(unless personally culpable) would seem to run contrary to the ultimate aim of the legislation – 

reducing personal liability and encouraging voluntary action. We would not support any provision 

which ran contrary to this principle. 

 

Question 9 

What length of time is needed for associations to prepare themselves to become SALPs? 

As legal personality will be granted automatically we see no need for an overly long lead-in time. We 

hope that the changes needed to be made by organisations to achieve SALP status will be small and 

consequently we would like to see them receiving the benefits of new legislation as soon as possible.  

We recognise that in some circumstances changes will need to be made by organisations to achieve 

SALP status but until they make those changes their situation will not change or be negatively 

impacted by new legislation, so a short period of preparatory time would be preferred. Six months 

would be adequate, provided that the correct promotion and awareness raising activities are carried 

out, although it is recognised that for some organisations only one General Meeting will commonly 

be held each year (the Annual General Meeting). 

 

Question 10 

Does the draft Impact Assessment adequately capture the costs and benefits of the proposals? If 

not, can you provide information from which a better assessment can be made? 

Provided that some of the more bureaucratic options outlined above are avoided we believe that 

the costs associated with the proposals will be minimal and vastly outweighed by the potential 

benefits.  

However, it is important to recognise that there will be an increased burden on support 

organisations, particularly those dealing with organisational development such as Scottish Governing 

Bodies, the Scottish Sports Association and, our partners, the Scottish Council for Voluntary 

Organisations (SCVO).   

Promotion and awareness-raising for the scheme will be vital to realise the greatest benefit possible 

and reach as many organisations as possible. Creative methods will need to be adopted to ensure 

small organisations are made aware of the benefits and actions required to achieve SALP status.  

 

Are there any costs or benefits that have been overlooked? 
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Question 11 

Are there any other issues arising from the proposals on unincorporated associations we should be 

aware of? 

Under clause 4(1) of the draft Bill, it is important to note that this should relate to external 

communications only, and that, for example, internal communications between committee 

members and informally amongst club members, etc would be exempt from this requirement. 

Under clause 4(7), further clarification is requested around a definition for “while the failure 

subsisted”, especially in its application to clause 4(1). 

It is assumed that there may be some organisations which have fully incorporated, specifically to 

provide additional protection for their club members/office bearers. Should this be the case it will be 

important to recognise that, with the introduction of SALP status, these organisations may wish to 

revert to SALP status and that this change should not be unnecessarily bureaucratic. 

The SSA is generally supportive of the Commission’s approach and strongly welcomes the 

introduction of separate legal personality for qualifying unincorporated bodies. It is our view that for 

legislation to be successful the administrative and bureaucratic burden to organisations must be 

minimal and the rules simple to follow.   

The light touch approach we advocate will require that organisations will bear the responsibility for 

ensuring they meet the requirements of being a SALP and do not inadvertently lose that status. To 

ensure that as many small organisations benefit from the proposals as possible the new legislation 

will need to be promoted widely across Scotland.  


